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[Filed Dec. 22, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 


Grand July Impanelled on October 27, 1960, Sworn in on November 1, 1960 


THE UNITED STATES OF AMERICA ) Criminal No. 1099-60 
) Grand Jury No. 1441-60 


) 
JEAN M. ASHTON ) Violation: 26 U.S.C. 4705(a), 
4704(a) | 
21 U.S.C. 174 


(Sale, possession and facilitation 
of concealment and sale of nar- 
cotic drug, knowing same to have 
been imported contrary to law) 


vs. 


The Grand Jury charges: 

On or about November 15, 1960, within the District of Columbia, 
Jean M. Ashton did sell, barter, exchange and give away to Thomas Crawford 
a narcotic drug, that is, ten capsules containing a mixture totaling about 
520 milligrams of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that purpose , from 


the said Thomas Crawford, as provided by law. 
SECOND COUNT: 


On or about November 15, 1960, within the District of Columbia, Jean 
M. Ashton purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, 2 narcotic 
drug, that is, ten capsules containing a mixture totaling about 520 milli- 
grams of heroin hydrochloride, quinine hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the first count of 


this indictment. 


THIRD COUNT 
On or about November 25, 1960, within the District of Columbia, 


Jean M. Ashton facilitated the concealment and sale of a narcotic drug, 
that is, ten capsules containing a mixture totaling about 520 milligrams of 
heroin hydrochloride, quinine hydrochloride and milk sugar, after said 
heroin hydrochloride had been imported, with the knowledge of Jean M. 
Ashton, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the first and second counts of this 
indictment. 


/s/ Oliver Gasch 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ Frank L. Campbell 
Deputy Foreman. 


[Filed December 30, 1960] 


PLEA OF DEFENDANT 


On this 30th day of December, 1960, the defendant Jean M. Ashton, 
appearing in proper person, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to him, pleads not guilty 
thereto. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


Edward M. Curran 


Presiding Judge 
Criminal Court #One 


Present: 
United States Attorney HARRY M. HULL, Clerk 


By Thomas Flanne 
sistant United States Atty. By /s/ John A. O'Brien 
R. Frye Deputy Clerk 


Official Reporter 


[Filed June 15, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
vs. 
JEAN M. ASHTON, ) 
) 

) 


Criminal Action No. 1099-60 


Defendant. 


Washington, D.C. 
January 25, 1961. 


* * * * 


THOMAS SAMUEL CRAWFORD 
* * * 
DIRECT EXAMINATION 
BY MR. TITUS: 
* * * * * i 
Q. Mr. Crawford, have you, in the past, been a user of ie drugs ? 
A. I have. 
Q. When did you begin using narcotic drugs? A. Somewhere in the 
late forties. 
The late forties? A. Yes, sir. 
And were you using heroin? A. I was. 
Have you stopped using drugs? A. I have. 
When did you stop using drugs? A. Approximately two months now. 
Two months? A. Or two months and a half. 
* * * * * 
And have you had occasion to work under the supervision or work 
with an officer named Private Joy of that squad? A. I have. 
Q. Isthat Thomas Joy? A. I think it is Ronald T. Joy. 
Q. Ronald T. Joy, all right. 
I want to direct your attention, Mr. Crawford, to the carly morning 
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hours of November 15, 1960. Did you see this officer, Private Ronald T. 
Joy, on that morning? A. I would say so. I would like to get one thing 
straight. I am not too bright, you know, about the afternoon or morning but, 
to make myself clear, it was after 12:00 o'clock midnight. 

Q. Do you know what time, approximately, it was in the morning? 
A. It was somewhere between 12 and 12:15. 

Q. Where did you see him that morning? A. He picked me up at my 
house. I was living at 427 15th Street. 

Q. Fifteenth Street what? A. Northeast. 

* * * * * 

Q. What happened after Officer Joy picked you up and you went out to 
this automobile with him? A. I went to the automobile whereupon Private 
Joy searched me and taken all my personal belongings, my money and every - 


* * * * * 


Q. What did he do when he searched you? A. He had me to turn my 
pockets inside out; the cuffs of my trousers down, felt around inside of my 
shoes, socks, hat band and through my hair. 


* * * * * 


Q. Whose house did you go to? A. I went to the rear of the house 
that I had known Jesse and Jean Ashton were living in. 

* * * * * 

Q. What happened when you got to the house? A. He parked in the 
rear, not directly behind the house, but at an angle where he could keep me 
under observation. 

Q. What did you do? A. I got out of the automobile, went through the 
gate and I knocked at the door and then I hollered or whistled. I can't ex- 
actly remember. Then I made some sounds to attract attention because 
there was a light in the top and I have known Jean and Jesse to be occupying 
a room up there. 

Q. Onthe top? A. Yes, sir. 

Q. You knocked at the door. Was that the front or the rear door of 


this house? A. The rear. 
* * 


Q. Who responded? A. Mrs. Jean Ashton. 

Q. Is that this defendant? A. Yes, sir. 

Q. Where did she respond? A. The top lefthand window. 

Q. Tell us what happened. A. She come to the window and I asked 
her if Jesse was in and she told me he was not in whereupon I told her to 
come downstairs, I had something important to tell her. 

Q. What happened then? A. She came to the lower lefthand window 
and I started a conversation with her. If Iam not mistaken, I told her to 

watch out for a fellow named Roundtree, that I heard he was wrong. 

Q. Then what happened? A. We talked a while and I told her I 
wanted to get down, in other words, I wanted to buy drugs. 

Q. You said you wanted to get down? A. Yes, sir. 

Q. Does that mean you wanted to buy drugs? A. Yes, sir. 

Q. Then what happened? A. She asked me how many pills I wanted, 
in other words, capsules. 

Q. And how many did you say? A. Ten. 

Q. What happened then? A. After a short conversation, I can't re- 


member exactly what was said, I got ten capsules of heroin from her and I 


gave her $15. 

Q. Where had you gotten the $15 which you gave to her? A, From 
Officer Joy. 

Q. When had he supplied you with the $15? A. After he searched 
me and had taken my belongings. 

Q. How did she give you these ten capsules? A. It was at the rear 
window, lefthand side, downstairs. I can't remember directly but I think 
they were in a chewing gum wrapper or cellophane wrapper. I am not sure. 

* * * * * 

A. I left, went out the gate and made a lefthand turn toward 12th 
Street and stood under the light. That is where Officer Joy told me to 
stand if I made contact or after I made contact and he told me to stand 


there. He picked me up and I turned the contents of the wrapper over to him. 
x * * * * 


6 


Q. Will you look, Mr. Crawford, at the contents contained in that 
piece of celluloid or cellophane paper. Do you recognize those capsules 
and that cellophane paper? A. They are the same sort of capsules that I 
received. As I stated before, I didn't know whether it was a chewing gum 
wrapper or celluloid paper. 

Q. Cellophane paper? A. I don't know which it was. I know it was 
one of the two. 


* * * * * 
CROSS-EXAMINATION 
BY MR. KAY: 


x * *x * * 
Q. Mr. Witness, are you an informer for the police? A. You might 
call it that. 
Q. And how long did you state you have been an informer for the po- 
lice? A. I has been better than a year. ; 


*x = * * 


* 
Q. Mr. Witness, taking your mind back to the night of November 14, 
had you made or were arrangements made between you and Private Joy for 
a meeting that evening, later that evening or early the following morning ? 
A. I wouldn’t say there were. 

Q. You would not. There was no arranged meeting? A. I had a call 
but I wouldn't say it was an arranged meeting. 


* * * * 


x 


Q. Did you remove any of your outer clothing? A. I am not sure 
but I believe I had on a thick sweater and another jacket -- no. It was a 
trench coat. I did take my trench coat off and I left it in the automobile. 
Q. What was under the trench coat? 


* * * * 


* 


A. Aturtle neck sweater. 
* * * * * 


24 Q. Where did he park the automobile? A. It wasn't directly behind 
the Ashton house. It was on that same, you know, the same street but the 


rear of the house, maybe three or four feet back. 
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Q. He was parked before he reached the rear of the Ashton house, 

is that correct? A. Yes, sir. | 
* * * * * 

A. I got out of the automobile after he had parked and walked directly 
to the gate whereupon I went to the rear door and knocked on the door. 

Q. You went through the gate? 

* * * * * 

A. I knocked, whistled or called. I can't remember which one, but 

I was trying to attract attention. I seen the light on in the top rear window. 
* * * * * 

Q. Proceed. A. As I said before, I attracted attention and Mrs. 
Ashton came to the window and I told her to come down, I had important 
news. When she came down, I was telling her about this fellow Roundtree -- 

Q. You were speaking where? A. At the rear left window downstairs. 

Q. What room is that, do you know? A. I believe it would be the 
kitchen but I am not sure. 

Q. The kitchen? A. I believe it to be. I am not sure. 

Q. Could you see into the room? A. Ican't say that I did, Mr. At- 


torney. My only interest was narcotics. 
* * * * * 


Q. You say the room into which you were looking, and you are not 


sure whether it was the kitchen or another room, do you recall whether 
there were any other people in the room? A. I didn't say I was looking in 
the room. I was talking to Mrs. Ashton at the window. | 

Q. You were talking at the window and you didn't go inside ? A. Ask 
me that again. | 

Q. You were talking to the person in the window? A. I was talking 
to Mrs. Ashton. 

Q. You couldn't see if there was anyone else beside Mrs. Ashton in 
the room? A. I didn't try to see, sir. 

Q. You didn't attempt to see any other person? A. No, sir. 


* * * * * | 
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Q. Was the window closed? A. No, sir, it wasn't closed. It was 
closed before she come down. 

Q. How far open was the window? A. To my best recollection, it 
was up as far as it would go but I can't be sure. 

Q. How far was that? A. It was far enough open to get her head out 
enough to talk to me. 

Q. The person had her head out of the window? A. Partly. 

* * * * * 

Q. Where did she take them from, from a pocketbook? A. I can't 
say where she taken them from. 

Q. Did the person have a package in her hand and hand you the ten 
capsules? A. I didn't see a package. 

Q. Iam sorry -- A. I didn't see a package. 

Q. You didn't see a package? A. No, sir. 

Q. Would it be correct to say you don't know where the capsules 
came from? A. That would be the truth because I don't know where they 
came from. I don't know where she got them from. 

Q. You asked for the ten capsules, is that correct? A. Yes, sir. 

@. And she handed you the package? A. No, sir, not right away. 

Q. I would like you to tell the Court and jury what happened, what 

the person did. A. To the best of my recollection, she turned away 
from me -- 

Q. When you say she turned away -- A. Turned away from me and 
I waited, you know, for her to finish the deal. I don't know whether she left 
the window or what, but it wasn't long. I will say maybe a minute or half 
a minute. 

Q. You say you don't know whether the person walked away from the 
window, is that correct? A. I don't know whether she stepped away. I 
know she turned away from me. 

Q. Where were you looking at that time, Mr. Witness? A. Well,I 
can't exactly say I was looking. I was at the window talking to her. I 


couldn't say I was looking at her eyes or her feet. I was at the window 
talking to her. 
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Q. When the person turned around , did you see a package? A. 1 
might have. , 

Q. You didn't see into the room at that time, did you? A. I don't 
think I did. 3 


* * * * * 


Q. You assumed it was narcotics. You turned around, is that correct ? 
A. I didn't exactly have to turn. I was standing kind of clockwise so Officer 
Joy could get a pretty good view of what was going on. 


Q. You said you turned counter clockwise? A. In other words, like 
this is the window (indicating) , I was standing sort of like this, halfway side- 
ways, whichever way you want to call it. 

Q. Could you see Private Joy? A, Like I say, I was instructed not 
to look back or look suspicious so I didn't look back to see if he was there. 

* * * * * 

Q. In which direction did you turn when you left the yard? A. I made 
a righthand turn and walked to the corner and stood under the light. 

Q. You walked to the corner? A. Yes, sir. 

Q. What corner is that, Mr. Witness? A. It is the corner there 
where the avenue comes in and C Street and 12th Street and all of that hook 
up together. 

* * * * * 

Q. You were waiting on the corner. What happened then? A. Well, 
after I left and went to the corner, Officer Joy come along and picked me up. 
I don't know whether he turned the corner -- 

THE COURT: Keep your voice up. 

THE WITNESS: I don't know whether he turned the comer or kept 
straight but he picked me up at the corner. 


* * x * 


RONALD THOMAS JOY 


* * * 
DIRECT EXAMINATION 
BY MR. TITUS: 


* * * * x 


Q. You are a private attached to the Narcotics Squad of the 
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Metropolitan Police Department ? A. Iam currently assigned to No. 5 
Precinct. 

Q. You were previously assigned to the Narcotics Squad? A. Yes, sir. 

Q. How long were you with the Narcotics Squad? A. I was with the 
Narcotics Squad approximately six months. 

* = = * * 

Q. Specifically, Private Joy, I want to direct your attention to the early 
morning of November 15, 1960. Did you see him early that morning? A. Yes, 
I did. 

Q. In your own words, tell the Court and jury when you first saw him 
and what transpired at that time. A. In the morning of November 15 at ap- 
proximately 12:15 a.m., I contacted the special employee at his home, 347 
15th Street, Northeast. We walked to my automobile and he got in. I searched 
his person to determine that he had no money or narcotics on him. 

Q. Describe what kind of a search you made at that time. A. He had 
on 2 hat. I searched the hat, the hat band; his overcoat, all his pockets, his 
shirt pockets, his waist. I searched his trousers and his shoes. 

* * * *x * 

Q. What did you see him do and how did he do it? A. The special 
employee got out of my automobile and walked to the rear of the premises. 

He held his head up as if he was calling or whistling to the upstairs window. 
At that time, I saw the person come to the upstairs window. I couldn't hear 
what was said but later she appeared at the downstairs window. 

Q. This defendant seated here? A. Yes. She raised the window on 
the ground floor. At that time, the special employee gave her something 
which I assumed to be the money and he received something from the defendant. 

_ Q. What did he then do? A. He then turned and walked west on South 
Carolina to the corner of 12th and C which was half a block from where I 
was parked, in my view, and I turned the automobile around and picked him up. 
* * * * * 

Q. What is your best estimate, Officer Joy, as to the amount of time 

that took place between the time he left your automobile and the time he 
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completed the transaction and returned to your car? A. I would say about 
four minutes or so. | 

Q. And what window, if you recall, was it that was first does by this 
defendant? A. The window that was first opened was the third floor or top 
floor window. 

Q. Do you recall which side of the house it was on, looking toward the 
rear of the house? A. Yes, it was on the left. 

Q. What about the lower window? Which window was opened there? 
A. That was also on the left. 

Q. Do you recall at this time where the special Pee pare was standing 
at the time he made the transaction he made? A. He wasn't standing in front 
of the window. At that time, he had approached the door and he was standing 
to the side of it. 

Q. The side of what? A. To the door. 

Q. In what position would that place him to the person, as you say, in 
the window? A. He would be on the defendant's left. 

Q. How did that place him as to your view of the two people ? A. Well, 
I had a clear view of both individuals. 

Q. When you spoke of seeing something passing from one to the other, 
could you see an object? A. No, I could not. 

Q. What could you see? A. I could see the motion of the two hands 
coming close or joining. 

Q. Atthe window? A. Yes, at the window. 

Q. What time would you place it approximately that this transaction at 
the window took place? A. I would place it at approximately 12:40 a.m. 

* * * * * : 

Q. Could you see the face and the features of the person who was in 
the window where the transaction occurred? A. Icould see the features of 

the defendant under the light given off by the fluorescent street light. 

Q. Was there a light on in the room downstairs as she appeared at 
the window as you described it? A. No, there wasn't. 


Q. Do you remember whether or not there was a tiger’ that came on in 
that room? A. I didn't see a light. 
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Q. You say there was a light in the street? A. Yes, the street light. 
Q. The street light? A. Yes. I observed the street lights as being on. 
Q. What would you say the distance was, Officer Joy, that you were in 


your vehicle from this lower rear window where the transaction occurred, 
approximately , and as best you can estimate? A. Well, I would approximate 
the distance as between 25 and 30 yards. 

Q. From where you were parked to where this window was? A. Yes, 
that is correct. 

x x * x 
CROSS-EXAMINATION 

BY MR. KAY: 

x * ac * * 

Q. Can you recall what he was wearing at that time? A. Ican recall 
that he had on a hat, green felt, I believe. He had on an overcoat. He had 
on 2 T shirt, trousers and two-tone suede shoes. 

* * * * * 

Q. Was he wearing a jacket under the overcoat, do you recall? 
A. Not that I remember. 

Q. Would it be correct to say he just had a T shirt on and a jacket or 

coat on over that? A. He may have had a jacket but I said I don't re- 
member that. 

= = * * * 

Q. What shirt pockets were you referring to? A. The pocket on his 
upper breast. 

Q. This was aT shirt that had pockets? A. Yes, it was the kind that 
has a collar that opens, with a pocket. 

* * * ** * 

Q. When you arrived at South Carolina Avenue, Officer, in which 
direction were you headed? A. I was facing east on South Carolina. 

Q. When you say facing east , you were going away from Pennsylvania 
Avenue, is that correct ? A. South Carolina Avenue runs slightly diagonal 

but it is generally east and west as Pennsylvania Avenue is. 


* * * * * 


13 


Q. Officer Joy, were you on the far side of the road away from the 
back of the houses on C Street? A. Yes, that is correct. 

Q. When you parked the car to let the informer out, were you directly 
behind the house at 1223 C Street, Southeast? A. Yes, Iwas. 

Q. Did you move the car after you let the informer get out of the car? 
A. I moved the automobile after the informant had access to the yard. 

Q. Could you tell the Court and the jury how the informer proceeded 
from the automobile to the rear of 1223 C Street? A. Yes. He got out of 
the automobile, walked across the street, opened the gate and walked up --- 

Q. Excuse me. He walked across the street? A. Yes.. 

Q. Go ahead, please. A. He opened the gate and walked into the rear 
yard. 

Q. You testified on direct his face was turned up, is that correct ? 

A. Yes, that is correct. 

Q. What happened after you saw him face looking upward? A. Isaw 
another face appear in the upstairs third floor window. 

Q. Was there a light in that window, Officer? A. No, there was not. 

Q. And then what occurred? A. As I previously stated, the window 
was open. 

Q. The upstairs window? A. Upstairs window. 

Q. Did the window stay open? A. The window was closed when the 
features in the window disappeared. 

Q. What happened then, under your observation? A. The first floor 
window opened. 

Q. Are there two windows or one window downstairs? A. I believe 
there are two windows, one to the left of the door. 

Q. Did any light go on in that window? A. No,I didn't see a light. 

* * * * *x 

Q. Did you see a person come to that window? A. Yes, a person 
came to the window. | 

Q. In relation to the window, where were the heads of the two in- 
dividuals, the informer and the person who was in the house? A. The heads 
were rather high because the window was low. 
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Q. Did they bend down? A. Yes. 

Q. Could you tell whether the informer had his head in the window or 
the person in the house had their head outside the window? A. The person 
in the house was leaning slightly so that her face was to the sill of the win- 
dow, the outside sill. 

Q. Did you at any time see the person's face in the window change 
direction? Did it turn around? A. Only after the transaction was completed. 

Q. They didn't move away prior to that? A. Not that I recall. 


= x x * * 


Q. Did you see any package change hands? A. No, I did not. 

Q. Officer. could you estimate the distance from the rear window 
to the end of the yard? A. The distance from the rear window to the end 
of the yard, the gate? 

Q. Yes. A. I would estimate that at slightly under 20 feet. 

Q. Would you say that 25 feet was too great? A. 25 feet would be 


possibie. 

Q. Would you say it was more than 30 feet? A. I said I thought it 
was approximately 20 feet. 

Q. *** Now would you tell the Court and jury the location of the 
street lamps in the area where you were parked? A. There was one street 
lamp on the corner and, as I recall, there was another street lamp quite 
close to the rear of the premises. I don't remember exactly where. I 
wasn't paying much attention to the lamps at the time. I was interested in 
what was going on in the yard but the lamp was quite close to the premises. 

Q. On the side of the street where you were parked? A. No, onthe 
opposite side. ; 

Q. Could you give any approximate distance of the street lamp from 
the rear, the gate? A. Since I don’t remember exactly, I couldn't give an 
approximate distance. 

Q. Could you state whether it was more or less than 50 feet? A. It 
was definitely less than 50 feet. 


* * 
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Q. In feet, how far would you estimate the distance from where you 
were sitting to the rear window of the house? A. I would estimate the dis- 
tance at between 75 and 90 feet. | 

Q. Could you determine from where you were sitting whether anyone 
else was in the room? A. No, I could not. 

* * * * * 

Q. Do you recall what the weather was like , Officer, on that particular 
evening? A. Well, the weather was dry. I don't recall the exact condition 
of the weather. 

Q. Would you say that the lighting was adequate for you to see dis- 
tinctly the features of the person, as you Say, 75 to 90 feet away? A. Yes, 
I assume that the lighting conditions were adequate. 

Q. Did the person in the window have anything on their head? A. No, 
she did not. 

Q. Could you tell what they were wearing as far as dress, skirt, 
jacket, coat? A, Iwas more interested -- 

THE COURT: No. Just answer the question. Could on tell what she 
was wearing? 

THE WITNESS: I don't remember looking at what she was wearing. 
I can't answer that yes, or no. 
BY MR. KAY: 


* * * * * 


Q. After you completed your field test, what did you do with the pack-~ 
age? A. I initialed and dated the package and put it ina metal container 
that I had for the purpose of keeping evidence in. 


* * * * * 


Q. Could anyone open it by just lifting the lid, the top? A. An adult 


could, yes. 
* * * * * ! 
Q. And where did you take the package? A. I took the package to 


the home of Detective Bonaparte. 
* * 


Q. Officer, did you hand the package personally to the detective? 
A. Yes, I did. 


* * * * * 


THE COURT: In light of some of Mr. Kay's questions about the lo- 
cation of the car, the location of the light, the location of the door and the 
windows and so on, I am a little confused as to how the car was parked on 


a street in such a way that the witness could see the back door of the house. 
= x * * * 
REDIRECT EXAMINATION 
BY MR. TITUS: 
* * x * * 

Q. Is it your testimony , Officer, in the position you were in the ve- 
hicle , you could identify the features or the face of the person who appeared 
at the window? A. Yes, sir, that is right. 

Q. Was it this defendant? A. Yes, it was. 

* x * * 

(AT THE BENCEH:) 

MR. TITUS: At this time , may I show the photograph which I was 
told was taken early this morning which depicts the rear of the lot? There 
is a large blot at the bottom of the photograph but I believe this is a vehicle 
in the way of the camera. 

This is the photograph I would like to show this witness and ask the 
witness if this depicts the scene and if it shows where he was parked. 

MR. KAY: Your Honor. I realize he has not offered this in evidence 
but at which time I will strongly object. I, too, have seen the premises and 
I think the picture is a false impression as to the lighting at that time. 

THE COURT: You may proceed as to your exploration of the testi- 
mony. The exhibit may be marked as Government's Exhibit No. 2 for identi- 
fication, Mr. Clerk. 

* * 
BY MR, TITUS: 

Q. Officer Joy, I want you to look and carefully study that photograph 

which has been marked Government's Exhibit 2 for identification. Do you 


17 


recognize the scene depicted in that photograph, Officer? A. Yes, I do. 

Q. What is the scene depicted? A. This is the rear of premises 
1223 C Street, Southeast. 

Q. In studying that photograph, Officer Joy , does the rear yard and 
the rear of that premise that you have just described appear to: be the same 
now in that photograph as it was on the particular morning of November 15, 
when you saw it on the occasion in question? A. No. ! 

Q. What is different? A. There is no snow on the ground now. 

Q. There is no snow on the ground? A. Yes. 

Q. Iam speaking mainly about objects. Are there any objects in that 
yard or in the view of that particular photograph that were not there when 
you saw it on the morning of November 15? A. The only object I don't re- 


cognize is the clothesline pole, the horizontal pole that is leaning on the fence. 


Q. That is leaning on the fence? A. That is right. 

Q. Is that the only thing that appears to be different, as best as you can 

recall it? A. Yes, as best I can recall it. 

Q. Are you better able to describe where your ocnle’ was parked ? 

In other words, can you see where your vehicle was parked in ‘that photograph? 
A. My vehicle was parked directly across the street from where the scene 
was taken. 

@Q. From the picture depicted in that photograph? A. Yes, that is right. 

Q. Was there any obstacle between the vehicle in which you were parked 
that morning and the downstairs windows of those premises where you saw 
this occurrence happen? A. No, there was no obstacle. 

Q. By obstacle, Iam speaking of an automobile or person or anything 
which would block your view. A. No, there was not. 

* * * * * 

Q. The light that you have described as being generally in the rear of 
that particular house, does the position where that light is show in that photo- 
graph? Can you, from that photograph, show us where the light was? A. No, 
I can't tell from this photograph. 

Q. How far was the light from the automobile where yon were parked? 
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A. The light was to my rear which would place it on the left of the house. 

Q. Behind the automobile? A. Yes, as I recall, it was. 

x = * * * 
REC ROSS-EXAMINATION 
BY MR. KAY: 

Q. Officer. after refreshing your recollection from the photograph, 
would you say that anyone standing at that rear window, looking directly out, 
would see your automobile? A. Yes, they could. 

Q. Would you say that a person looking directly out at your automobile , 
with the street light just to your rear, would be able to see a person sitting 
in the front of that automobile? A. Yes, one would be able to see it. 

Q. Do you have any opinion as to whether or not they would be able 

to see the features of the person in the automobile? A. No, because 
the third floor window is too high looking down to see the face of the person 
sitting in the automobile. 

Q. How about someone looking out the bottom window? A. A person 
looking out the bottom window would be able to see. 

Q. See the features? A. Yes. 


x x * * 


Washington, D.C. 
January 26, 1961. 


* x * * 


JOHN HIRST BONAPARTE 
x * * 
DIRECT EXAMINATION 
BY MR. TITUS: 


* * * * * 


Q. What squad of the Police Department are you attached to? A. I 


am assigned to the Narcotics Squad, Metropolitan Police Department. 
Q. And you are a detective with that division, is that correct? A. Correct. 
Q. How long have you been with the Narcotics Squad, approximately ? ; 
A. Approximately four years. 


x x 
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Q. I want to show you what has been marked Government's Exhibit 1-A 

for identification, this brown envelope and its contents, the cellophane 
wrapper and capsules. Do you recognize that? A. Yes, sir,1 do. 

Q. When did you first see that? A. About 9:00 a.m., November 15. 


Officer Joy came to my home and turned over the capsules to me in this 


container. He stated -- 

Q. No, not what he stated. 

When he turned them over to you, what condition were they in? A. They 
were in this cellophane wrapper in this small envelope. ! 

Q. At that time, were there any initials on that small envelope. A. No, 
sir, there weren't any initials. 

Q. What did you do with the small envelope when you received it from 
Officer Joy? A. I initialed the envelope and took the contents, with the 
envelope, to the Narcotics Squad office where I performed a preliminary 
field test on part of the powder in one of the capsules. This test showed by 
color reaction it contained an alkaloid of the opiate group. I sealed the enve- 
lope containing the capsules and put it in a larger brown Treasury Department 
envelope and sealed it. : 

MR, TITUS: With the Court's permission, may the large envelope be 
marked Government's Exhibit 1 for identification? 

* * * x 
BY MR. TITUS: 

Q. Detective Bonaparte, look at the large envelope marked Govern- 
ment's Exhibit 1 for identification. Is that the envelope in which you placed 
the smaller envelope and its contents? A. Yes, sir, it is. 

* * * * * 

MR, TITUS: At this time, the Government will offer in evidence 
Government's Exhibit 1-A, particularly referring to the capsules contained 
in the cellophane package, Your Honor. : 

MR. KAY: I would like to object, Your Honor, to both. 

THE COURT: State the grounds for your objection. 

MR. KAY: Regarding Exhibit 1, Your Honor, the informer, Mr. Craw- 
ford, testified he obtained a package at 1223 C Street, Southeast. However, 
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he did not recall whether the package was wrapped in cellophane or chewing 
gum paper. It appears inconclusive whether this particular package was the 
particular package that the informer stated he received at the premises. 

THE COURT: The witness testified these were the only capsules he 
received. He turned these capsules over immediately to Officer Joy and 
Officer Joy testified these were the capsules turned over to him by the wit- 
ness Crawford. 

Detective Bonaparte has testified these were the capsules turned over 
to him by Officer Joy and Dr. Butler has testified that these were the capsules 
which Detective Bonaparte turned over to him. 

I think the chain of evidence is sufficient to require the Court to admit 
in evidence Government's Exhibits 1 and 1-A. 

MR. KAY: Your Honor, regarding Government's Exhibit 1 for identi- 
fication, Detective Bonaparte testified he received the package on the morn- 
ing of November 15. He then placed the package in this larger manila enve- 
lope. The date on the large manila envelope is November 14, 1960 and he 
stated on the stand,' both on direct and on cross-examination, November 15. 

THE COURT: I will permit you to recall the witness for any further 
examination that you want to make on this pcint. 


* * * * 


JOHN HIRST BONAPARTE 
* * * 
CROSS-EXAMINATION - (Continued) 
BY MR. KAY: 
Q. Detective Bonaparte, in answer to a question asked of you by Mr. 
Titus and also by me, you stated that you received the small package from 
Private Joy about 9:00 a.m., November 15; that you placed the package in 


the large manila envelope, a Treasury Department envelope. 
I would like you to look at this large manila envelope and explain, 
please, why the date marked there is November 14,1960. A. The date on 
this, November 14, if you will read above it says, "Where obtained" 
and it has the address and it has the date which means the date obtained, 


21 


| 
the date purchase was made by the special employee and it says the time 
it was purchased and I have 12:40 a.m. and that is the information that was 


given me. 


* * * * * 


THOMAS SAMUEL CRAWFORD 
* * * 
CROSS-EXAMINATION - (Resumed) 
BY MR. KAY: 
Q. Mr. Crawford, are you the same Thomas S. Crawford who, on 
February 7, 1949, was found by a jury in this Court to be of unsound mind? 
A, Iam. | 
Q. Are you the same Thomas Samuel Crawford who, in Criminal No. 
764-47 was found guilty of feloniously and unlawfully abstracting from a 
depository of the United States mails? A. Iam. | 
Q. And are you the same Thomas Crawford who , in the ‘same criminal 
case, was found to have in his possession a certain instrument of writing in 
the form of a check drawn upon the Treasury of the United States? A. I 
can't recall having an instrument but Iam the same Thomas Crawford that 
was convicted in 1947. | 
Q. Are you the same Thomas Crawford who was found guilty in Mary- 
land on October 24, 1956 of a violation of the Narcotics Act? A. I would 
like to change that. | 
Q. Are you the same Thomas Crawford -- A. Can I answer it the 
way I want to? It has something to do with narcotic drugs but it wasn't a 
violation of -- : 
MR. KAY: That is all. 
* * * * 
REDIRECT EXAMINATION 
BY MR. TITUS: 
Q. What was the violation? A. They found some narcotics paraphe- 
nalia. : 
Q. And you were convicted of possessing those instruments? A. Yes, 


sir. 
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Q. You answered a question you were found by a jury to be of unsound 
mind? A. In 1949. 
Q. Was that as a result of a criminal charge? A. Yes, sir. 
Q. Were you sent to St. Elizabeths? A. I was. 
Q. How long did you remain there? A. I can't remember but I think 
13 months all told. 
Q. Were you released by St. Elizabeths Hospital? A. By the Court 
and the authorities of St. Elizabeths Hospital. 
Q. And you were determined by the Court then to be of sound mind? 
A. Yes, sir. 
MR. TITUS: That is all I have. 
* * ae 
FRANCIS N. SAVAGE 
called as a witness by the defense and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KAY: 


* * * * * 


Q. Mr. Savage , pursuant to my request, did you visit the premises 
located at 1223 C Street, Southeast in the District of Columbia? A. I did, sir. 

Q. When was that, sir? A. That was Tuesday, I believe, sir. 

Q. While at the premises located at 1223 C Street , did you make and 
record any measurements? A. I did, sir. 


* * * * * 


Q. Mr. Savage, 1am showing you what has been marked Defendant's 
1 for identification. Do you recognize that piece of paper? A. Yes, sir, Ido. 

Q. Would you explain to the Court and jury what itis? A. This is a 
sketch that I made of the premises or the area of 1223 C Street , Southeast, 
and particularly the house and so forth, 1223 C Street. 

Q. Mr. Savage, when you made the measurements that you have re- 
corded, what instrument did you have to take the measurements? A. I had 

a 50-foot steel tape. 
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Q. To the best of your knowledge and ability, Mr. Savage, are those 
measurements correct within the nearest foot? A. They are, sir. 

Q. Did you have occasion, Mr. Savage, to measure the distance from 
the back window to the end of the yard belonging to 1223 C Street, at which 
point there is a wire fence? A. Yes, sir. | 

Q. Would you state for the Court and jury, please, the measurements 
of that distance? A. The measurements of that distance was 68 feet, sir. 

Q. On the diagram before you, Mr. Savage, there are marked two 
street lamps. Could you tell the Court and jury the distance of the street 
lamp on the side of the road closest to the back of the house from the rear 
of the house? A. Yes, sir. One street lamp located on the south side of 
South Carolina Avenue was 110 feet from the window of the house. There is 
another street lamp located on the north side of South Carolina Avenue -- 

Q. Let me interrupt you. That would be across the street? A. The 
first one was across the street, yes, sir. The other lamp was located on the 
north side of South Carolina Avenue and is 75 feet below the back yard of 
1223 C Street , Southeast. | 

Q. Mr. Savage, did you measure a point directly across the street 
from the back of 1223 C Street, a point from the back window of 1223 C Street 
through the yard, across the sidewalk, across the road to the other side of 
the road? A. I didn't get the first part of the question, sir. The distance, 
is that what you said? 

Q. That is correct. A. That distance is 108 feet, sir. 

Q. If an automobile were parked directly across the street from the 
rear of 1223 C Street, could you state approximately, within the nearest foot, 
how far that automobile would be from the rear of 1223 C Street, Southeast ? 
A. I would say, sir, figuring an automobile about, roughly, five feet, six 
feet wide, the occupant would be approximately 103 feet. 

Q. Mr. Savage, directing your attention to the yard coming from the 
back of the house on the northeast side of that yard, is there any structure? 
A. Yes, sir, there is a wall. : 

Q. Approximately how high is that wall? A. The wall is about 2-1/2 
to 3 feet high. | 
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Q. Is there any structure on the outside of the yard? A. Yes, sir. 
There is a wall and there is a small shed up near the house against the wall. 

Q. Could you say approximately how wide or how far the shed comes 
out from the back of the house? A. The shed is about four feet wide. 

Q. Mr. Savage, did you have an occasion to measure the width of the 
road on South Carolina Avenue, Southeast? A. I did, sir. 

Q. What was the width of that road, sir? A. South Carolina Avenue 
at that point, sir, is 40 feet wide from curb to curb. 

x * * * * 
Washington, D.C. 
January 26, 1961 
* * * * * 

MR. TITUS: Your Honor, at this time the Government will offer in 
evidence Government's Exhibits 3 and 4 for the purpose that has been indi- 
cated by the questions I have asked this witness. 

MR. KAY: The defense will object, Your Honor. 

THE COURT: State the grounds of your objection. 

MR. KAY: Your Honor, at the time these photographs were taken, 
there was obviously much snow on the ground. This gives a false impres- 
sion as to the lighting conditions. 

THE COURT: I understand your tender does not purport to show 
lighting conditions, is that correct, Mr. Titus? 

MR. TITUS: Only the position of the lamps, sir, and the position of 
the items described by this witness. 

THE COURT: You do not represent to the Court that the lighting con- 
ditions depicted are the actual lighting conditions that existed on the night 
of the incident named in the indictment? 

MR. TITUS: Only, sir, that the snow would change them. Other than 
that, they would be the same. I would submit from the testimony of this 
witness the lights have not been placed there since the time of the incident. 

THE COURT: Will counsel come to the bench. 

(At the bench): 
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THE COURT: I think, from the looks of these pictures, Mr. Titus, 
they were taken with flash bulbs, — | 

MR. TITUS: I don't know. I will ask, Your Honor. 

THE COURT: — because there is too much detail to be truly repre- 
sentative, I think, of the lighting conditions as they would be at 9 o'clock at 
night in spite of the snow. Iam concerned that the jury may think this is 
the lighting condition disclosed by the street lights and I am sure that there 
isn't that much light from the street lights there. 

MR. TITUS: If I may inquire of the witness one more question and if 
they were taken that way, I will withdraw the offer on that particular point 
and offer them merely to show the positions. 

THE COURT: Very well. 

(In open court): 

BY MR. TITUS: 

Q. Officer, when these photographs were taken last evening, did the 
photographer use a flash gun to take them? A. Yes, sir, he used a flash gun. 

Q. A flash gun with the camera? A. Yes, sir. 

Q. So that would emphasize more light than was normally there, isn't 
that right? A. Yes, sir, that is right. 

MR. TITUS: In view of that, Your Honor, I offer the photographs for 
the objects and not for the lighting conditions as they were on that evening. 

MR. KAY: No objection. 

THE COURT: The exhibits will be admitted in evidence. 


(Government Exhibits Nos. 3 and 4 previously marked 
for identification were received in evidence -) 


THE COURT: The exhibits may be shown to the jury. I want to em- 
phasize that these two photographs, Government's Exhibits 3 and 4 which 
were taken last night at nine o'clock, are shown to you solely for the purpose 
of representing the position of the street lights, the windows, the location of 
the car and so on. They are not indicative of the lighting conditions that 
existed on the night of November 15 because, as the witness has testified, 
these photographs were taken with a flash bulb and obvia sly that puts more 
light in the picture than was actually in the scene at the time the picture was 
taken. You may show them to the jury. 

(Governments Exhibits Nos. be and 4 were shown to the jury-) 

= i 


Washington, D.C. 
January 30, 1961 


x 5 * * 
[JUDGE'S CHARGE TO THE JURY] 

THE COURT: 

*= * * * * 

In determining whether the Government has proved the commission of 
these three charges beyond a reasonable doubt, you must consider and weigh 
the testimony of all of the witnesses who have appeared before you. 

You are the sole judges of the credibility of these witnesses. This 
means that you must determine which of the witnesses you will believe, and 
to what extent you will believe them. In determining how much credibility 
you will give to the testimony of each witness, you have the right to consider 
the demeanor of the witness on the witness stand, his manner of testifying, 
whether the witness impresses you as having an accurate memory and re- 
collection of the facts about which the witness is testifying, whether the wit- 
ness displays any favor or prejudice towards the Government or towards 
the Defendant, and whether the witness has any interest in the outcome of 
the case. 

Upon this matter of credibility, I must point out that the informer, 
Thomas S. Crawford, has admitted that he has a prior criminal record con- 
sisting of one or more convictions. 

The District of Columbia Code provides that: 

No person shall be incompetent to testify in either civil or criminal 
proceedings by reason of his having been convicted of a crime, but such 
fact may be given in evidence to affect his credit as a witness. 

In other words, the Court has permitted Mr. Kay to bring out evidence 
of this witness’ prior criminal record for whatever value it may have to you 
in determining how much credibility you will give to his testimony as a wit- 
ness. 

This witness, in addition to this prior conviction, has admitted that he 
acts as an informer for the Police Department. He testified, as I recall the 


testimony -- and, of course, my recollection is not binding upon you -- but 
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the witness, I repeat, testified in substance that he received a few dollars 
from members of the Police Department from time to time. This undoubt- 
edly places him in the status of a paid informer. | 

The law requires that the testimony of a paid informer be viewed with 
caution and scrutinized with care. There are, of course, conceivable situa- 
tions in which because a witness has been a paid informer, he might, for 
reasons of personal advancement, be inclined to fabricate testimony upon the 
witness stand. 

It is for you ultimately to determine how much credence you will give 
to the informer in this case. The law is that you, the jury, may find a de- 
fendant guilty solely upon the basis of the testimony of a paid informer if 
you believe that the testimony is credible and believeable. | 

I point out to you again that the testimony of a paid informer should be 
received with caution; it should be scrutinized with care; and you should con- 
sider the informer's testimony in the light of all of the other testimony in 
the case, and in the light of the background of the witness as it is before you, 


and all of the factors which I have enumerated which you may consider 


in passing upon the credibility of any witness. 

You are further instructed that no inference of guilt arises against 
this Defendant because of her failure to testify as a witness in her own behalf. 

The law provides that defendants in criminal cases may or may not 
take the witness stand as they see fit. Obviously, it would be unfair if the 
law permitted a defendant not to take the stand but thereafter permitted any 
inference of guilt to arise from that failure to testify. Consequently, I re- 
peat that no inference of guilt arises against the Defendant because of her 
failure to testify as a witness in her own behalf. 

If you believe that any witness willfully testified falsely as to any 
material fact concerning which that witness could not possibly be mistaken, 
you are then at liberty, if you deem it desirable to do so, to disregard the 
entire testimony of that witness or any part of the testimony of that witness. 


* * * x x 


Will counsel approach the bench. 
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(Whereupon counsel approached the bench and the following proceedings 
were held:) 

x * * * * 

THE COURT: Mr. Kay, I will assume for the record that you reserve 
your objection to the Court's denial of your Defendant's Instruction No. 1. 

Do you request any other instruction? 

MR. KAY: No, Your Honor. 

THE COURT: Again reserving your one objection, do you have any 
other objection to the charge as given ? 

MR. KAY: Your Honor, I would respectfully like to object to Your 
Honor's charge regarding the Defendant not having taken the stand. 

THE COURT: Very well, your objection is a matter of record. 

(Whereupon counsel resumed their places at the trial table and the fol- 
lowing proceedings were held:) 

THE COURT: 

“ * * * * 

The Court has admitted several documents in evidence, photographs, 
a drawing and part of a statement. If you want any or all of these exhibits in 
the jury room, the Court will, of course, send them in to you. You will ask 
the Marshal in attendance at the courtroom door for the exhibits. They will 
be transmitted to you promptly. 

The Court does not, as a matter of practice, send narcotic drugs into 
the jury room because of the danger of their being lost, but certainly if you 
want the envelopes in which those capsules appeared, you are entitled to have 
them and see them. 

* * * * * 

THE COURT: Gentlemen, I have the following note from the jury in 
the Jean M. Ashton case: 

125 "The jury is unable to reach a unanimous veridct.” 

Under the circumstances, I propose to bring the jury in and discharge 
them and ask the Assignment Commissioner to recalendar the case. 

MR. TITUS: Your Honor, may I respectfully request the Court to give 
the Allen charge ? 
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THE COURT: Is there any objection? 
MR. KAY: Would you indulge me one mo 
Your Honor, I think at this time I will object 


ment, Your Honor ? 
to the Court's charge. 


THE COURT: Very well. 
I think, in view of the time that the Court and counsel have put into 


at the Allen charge might effectuate a verdict. The record will 


this case, th 
indicate your objection. 
* * * * * 
——— 


[Filed March 17, 1961] 
JUDGMENT AND COMMITMENT 


On this 17th day of March, 1961 came the attorney for the government 


and the defendant appeared in person and by her attorney, Alan Kay, Esq. 


IT IS ADJUDGED that the defendant has been convicted upon his plea 

dict of guilty of the offense of Vio. 26 USC 4704a, 4705, 
the defendant whether he has anything 
ed, and no sufficient cause to the 


of not guilty and ver 
21 USC 174 and the court having asked 
why judgment should not be pronounc 
to the Court, 
ilty as charged and convicted. 


to say 
contrary being shown or appearing 
IT IS ADJUDGED that the defendant is gu 
IT IS ADJUDGED that the defendant is hereby committed to the custody 


Attorney General or his authorized representative for imprisonment 
ot Less Than Three nor more 


of the 


for a period of Eight Years under Count One; N 
than Nine Years under Count Two; Eight Years under Count Three. Said 


sentence, by the counts, to run concurrently. 
IT IS ORDERED that the Clerk deliver @ certified copy of this judgment 


and commitment to the United States Marshal or other qualified officer and 


that the copy serve as the commitment of the defendant. 


/s/ Eaward A, Tamm 
United States District Judge 


e the de- 


nds commitment to: an institution wher 


The Court recomme 
on. 


fendant ma. 


y receive treatment for narcotic addicti 


oe — 


[Filed March 27, 1961] 


NOTICE OF APPEAL 
Name and address of appellant - JEAN M. ASHTON, 1223 'C' St., S.E. 
Washington, D.C. 
Name and address of appellant's attorney - 


Offense - Vio. 26 USC 4704a, 4705a; 21 USC 174. 
Concise statement of judgment or order, giving date, and any sentence - 
January 30th 1961, verdict of guilty on all counts . 
March 17th 1961 Sentence - Count 1. 8 years 
Count 2. 3-9 years 
Count 3. 8 years 
All to run concurrently. 
Name of institution where now confined, if not on bail - D. C. Jail. 
1, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judg- 
ment. 


Date ~ March 27th, 1961 /s/ Alan Kay 
Attorney for Appellant. 


WILBUR K. MILLER 
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UNITED STATES OF AMERICA, 
Appeliee. 


—_—_—————— H 


Appeal from Judgment of United States District Court_ 
for the District of Columbia 


er H 
| 
Howard J. Schellenberg, Jr. 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 
Attorney for Appellant 


STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether photographs of the scene of an 
alleged transaction are unduly prejudicial under the parti- 
cular circumstances of this case when taken under artificial 
and natural lighting conditions which are optimum for out- 
door night photography so as to corroborate testimony as to 
the visibility on the night of the alleged transaction, 
which transaction allegedly took place where there was no 
appreciable artificial illumination and minimal natural 


illumination. 


2. The question is whether it was reversible error to admit 


the above-mentioned photographs in evidence as rebuttal of a 
non-scaled diagram of the scene of the alleged crime submitt- 
ed by a defense witness, showing relative positions of the 
scene in question, when their probative value for this pur- 
pose is very tenuous, and their prejudicial effect as mis- 
leading corroboration would tend to be extremely strong, not- 
withstanding the nicities of the rules of evidence, the quali- 
fying remarks made about the photographs during verification, 
and the judge's cautionary or limiting instruction. 

3. The question is whether the admission in evidence of 
the above-mentioned photographs, under the particular circum- 
stances of this case which included conflicting testimony 
from the two accusing witnesses about the very lighting con- 
ditions and distances these photographs purport to portray, 
impaired the defendant's right to a fair and impartial trial, 


subverted justice, and was consequently such an abuse of 
| 


e error. 
f 


judicial discretion as constitutes reversibl 
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UNITED STATES OF AMERICA, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
The jurisdiction of this Court is based on Title 28, 
U.S. Code, Section 1291, and Rule 37 of the Federal Rules 
of Criminai Procedure.. 
STATEMENT OF THE CASE 
The appellant, Jean M. Ashton, was arrested November 
22, 1960, for the alleged illegal possession and sale of 
narcotic drugs on November 15, 1960. - (J.a./ )- During 


the interlude of two months until trial on January 25, 1961, 


time seems to have wrought great chasms in.to the memory of 


at least one of the prosecution's two key ‘witnesses, Ronald 
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[. Jéy and Thomas S. Crawford, as to the details-.of*the 


Alleged transaction, for the testimony elicited at trial agrees 


hore in essence and.result than in content..- - ! 


Essentially, the alleged events of the early morning 
hours of November 15 are supposed to have taken Siase as 
follows: At approximately 12:15 or 12:20 A.M., officer 
Ronald Joy, police under-cover agent, picked-up Thomas 
Crawford, policy informer, at the latters home. after 
searching Crawford, taking all his personal effects, and 
giving him fifteen dollars, Officer Joy drove him to the 
rear of 1223 C Street, S.E., the home of the appellant and 
her husband. Arriving at approximately 12:35 A.M., Crawford 
left the car and went to the back of the house, Joy staying 
in the car to watch from there. Then Crawford allegedly 
called upstairs to the appellant who came downstairs to the 
window and there at approximately 12:40 A.M. allegedly sold 
ten capsules of heroin to the informer. The inroraer then 
allegedly thanked his gracious supplier and left, meeting 
the officer at the Twelfth street corner. As to the account 
recited above, there was absolute agreement between the prin- 
ciple witnesses at trial. But when the account was sudject 
to the scrutiny of cross examination, its homogeneous surface 


seemed to curdle. 


3 

fhe main discrepancies, some of which even caused the 
Court to be confused (J.&./G ), center around (a) what 
Crawford wore, {d) where Joy parked when he let Crawford 
out dvehind the Ashton home, (c) whether there were any 
lights on in the house, and (d) whether the defenaant ever 
allegedly turned away from the window during the trans- 
action. It was probatly @ saving factor for the prosecution 
that both Joy and Crawford conveniently were not interested 
enough in incidental details to notice how the accused was 
attired, (J.A./>), nor to notice and remember precisely 
from which room the accused allegedly made the transaction. 
(J.A. 7 )- 

Still, however foggy was Crawford's recollection of 
the room, his recollection of what he was wearing the night 


was quite clear --- a trench coat, a heavy turtle neck 


sweater (J.-A. ), anda hat. Officer Joy also testified 


positively as to what the informer wore --- a hat, green 
felt, an overcoat, and aT shirt with a collar. The reason 
Joy was so certain about the T shirt is that he said in 
searching the informer, prior to using him, he went through 
the breast pockets on the shirt. (Ja. /2 ). Another dis- 
erepancy arises in the testimony pertaining to where Joy 
parked the car and let Crawford out; and it was this especi- 
ally which disturbed the Court, because it bore upon Joy's 


ability to view the alleged transaction. (J.A. /G )- 
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According to Crawford's testimony, Joy pulled up in the 
rear of the 1200 block of C. Street, S.E., and parked three 
or four feet back from the Ashton house, before getting to 
it, and on the same side of the street as the Ashton house. 
evidently, for he said he got out of the automobile and walked 
directly to the gate and through that to the rear door. 
(J.A.0)7). He makes no mention of crossing the street, ale 
though asked to relate in detail how he proceeded to the 
house. South Carolina Avenue, S.E., the street which runs 
pehind 1223 C Street, S.E., the Ashton home, is not an incon- 
sequential one lane alley at this point, but is a regular 
District of Columbia highway forty feet wide from qurb to 
curb, as shown by the Defendant's Exhibit number one, and 
elicited in the testimony of Francis N. Savage, the investi- 
gator who measured and drew up the Exhibit and qualified it 
at trial. (J.A.c%/ ). It would that Crawford should remember 
crossing such a street, yet he did not. On the other hand, 
Officer Joy remembers distinctly that Crawford crossed the 
street. Joy testified that he pulled up directly vehind, and 
across the street from the rear of 1223 C Street, that the 
informer got out, walked across the street, opened the gate, 
ete. (J.A. /3 ). 

In any event, this places Crawford at the back door. 


What did he do then? On direct and cross examination, he 


states that he knocked on the door, then whistled or called 
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so as to attract attention because he saw a light on in the 
top rear window, in the room which he knew the appellant and 
her husband generally occupied. (J.A. 4,7 ). Officer Joy, 
witnessing the scene from his car saw Crawford look up to- 
wards the third floor and call or whistle until a face came 
to that window looked out and had a short conversation with 
the informer, then disappeared until reappearing at the first 
floor left-hand window where the transaction allegedly took 
place. (J.A./6;/7 ). Yet in relating all this detail 
which corroborates what the informer said, there is one 
glaring difference in the Officer's version --- Joy speci- 


fically states that there was no light on in the third floor 


window, (s4t7 ) nor in any other window for that matter, 


and that all of his observation was done by the light given 
off by two street lamps. (These are diagonally seventy-five 
and one-hundred tea feet away from the rear of the house.) 
(J.a.,13, 27) 

The above discrepancy is very telling, for in order for 
Officer Joy to identify the person in the window, he had to 
be able to see them in some degree of light because he was 
sitting some 103 feet away at the very minimun. (J.A.2 3). 
This variance is ramified by the respective acceunts of the 
negotiations at the window. While Crawford testified that 
after making his request, the person in the window turned 


away from the window for a minute or half a minute, Joy testi- 
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feed that the face in the window never changed direction 
nor turned around until after the transaction wan Somplered: 
). Exactly what Joy could or could not see, 

and how well he could identify is most important, efnce he 
testified that he did not actually witness a transaction. 
His testimony was that the special employee (crawford) gave 
the person in the window something, which Joy assumed to be 


the money, and received something from the person in the 


window. He did not see any objects passing or changing 


hands, only the motion of the two hands coming together. 
(sa. /0, 11/4 ), Still Joy maintained that there was suf- 
ficient light to see the features of the person inside the 
darkened window and that the features he saw were those of 
the defendant-appellant. (J.a. /4/5,/¢). It appears that 
the Court itself was somewhat apprehensive about the lighting 
conditions as existed on the night of the ineident in question. 
This is patent from the tenor of the Court's questions and 
remarks in open Court and at the bench, and the cautionary 
instruction to the jury which surrounded the submission and 
receipt in evidence of the two photographs of the scene, 
Government's Exhibits three and four. (J.a. 2% 25"). 

Thus, we come to the issue on appeal before this Court, 
the admission in evidence of Government's Exhibits three and 
four. As can be seen from the copies of the two photographs. 


The use of a flashgun and the resultant reflection from the 
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abundant snow cover which lay on the ground on the 25 
of January, gives more the effect of a well lit stage, 
than a darkened, poor Southeast Washington street at nine 


o'clock at night (when the photographs were taken). 


(S.kt7? Evidently, the Honorable Court below be- 


lieved, and seemed for the time being to have convinced 
counsel for the Appellant below, that any prejudicial ef- 
fect of the glaring light in the photographs would be cured 
by the cautionary instruction given the jury prior to show- 
ing them the photographs, that they were shown them "solely 
for the purpose of representing the positions of the street 
lights, windows, location of the car, and so on. They are 
not indicative of the lighting conditions that existed on 
the night of November 15 because, as the witness testified, 
these photographs were taken with a flashbulbd and obviously 
that puts more light in the picture than was actually in the 
scene at the time the picture was taken." (J.A.25 ). This 
instruction was given on the 26 of January. It seems that 
four and one-half days later, however, the Court's concern 
over the photographs seems to have subsided, for in charging 
the jury, except for informing them that the photographs and 
other documents admitted in evidence would be sent into them 
in:the jury room on request, His Honor never once mentioned 
the photographs and the need-to view them objectively..and ° 
with care: (3.9,2%4). Then when notified that, the jury'was 
yneble to reach a verdict, instead of bringing them in, 


disoharging then, and esking whe Assignment Commissioner 
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to recalendar the case as he originally proposed, 


the Court acquiesced to the Government's request for the 
Allen charge, over the objection of counsel for the de- 
fendant. (J.A.2%,2]). <A verdict of guilty followed 
thereupon, and the Defendant moved for this appeal in 
Forma Pauperis. 

STATUTES INVOLVED 

The statutes which appellant has been convicted of 
violating are as follows: 

26 USC 4705 (a) 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article is 
sold, bartered, exchanged, or given, on a form oi be issued 
in blank for that purpose by the Secretary or his delegate. 

26 USC 4704 (a) 


It shall be unlawful for any person to purchase, sell, 


dispense or distribute narcotic drugs except in the original 
stamped package; and the absence of appropriate taxpaid 
stamps from narcotic drugs shall be prima facie evidence of 
a violation of this subsection by the person in whose pos- 
session the same may be found. 

21 USC 174 -- (as amended) 

Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under 


itscontrol or jurisdiction, contrary to law, or receives, 
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conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States 
contrary to law, or conspires to commit any of such acts 

in violation of the laws of the United States, shall be in- 
prisoned not less than five or more than twenty years and, 


in addition, may be fined not more than $20,000. For a 


second or subsequent offense (as determined under section 


7237(c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten nor more than forty 
years, and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this section the 
@efendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 1954. 

STATEMENT OF POINTS 
1. Photographs of the scene of the alleged transaction 

are unduly prejudicial under the particular circumstances of 
this case when taken under artificial and natural lighting 
conditions which were optimum for outdoor night photography 
so as to corroborate testimony as to the visibility on the 


night of the alleged transaction, which transaction allegedly 
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took place where there was no appreciable artificial illumi- 


nation and minimal natural illumination. 

2. It was reversible error to admit the above-mentioned 
photographs in evidence as rebuttal of a non-scaled diagram 
of the scene of the alleged crime submitted by a defense 
witness, when their probative value for this purpose is 
very tenuous, and their prejudicial effect as misleading 
corroboration would tend to be extremely strong, notwith- 
standing the nicities of the rules of evidence, the quali- 
fying remarks made about the photographs during verification, 
and the judge's cautionary or limiting instruction. 

3. The admission in evidence of the gtoveunentionsd pho- 
tographs, under the particular circumstances of this case, 
which included conflicting testimony from the two accusing 
witnesses about the very lighting conditions and distances 
these photographs purport to portray, impaired the defendant's 
right to a fair and impartial trial, subverted justine) and 
was consequently such an abuse of judicial discretion as con- 
stitutes reversible error. | 

SUMMARY OF ARGUMENT 
I 
In a record which abounds so with inconsistencies as 
does the testimony in this case and of which the Court takes 
notice, it is unduly prejudicial for the Court to udmit such 


i 
slanted evidence as the photographs in question, which tend 


Ls 
te negate the weight of the inconsistencies in the judge's 
mind. If there is only a chance that the evidence may have 
had such a prejudicial effect on the minds of the jury, the 
Appellate Court must consider the evidence to huve been pre- 
judicial error. 

It 
Although the technical rules of evidence would not be 

a bar, there are some photographs which the Court should 
deny admission in evidence because they would be more of 8 
detriment than. an aid to the jury in arriving at a fair 


verdict. A record of eriminal proceedings at trial will not 


be interpreted to show error, but once uncured pre judicial 


error is disclosed, the conviction cannot be upheld. Some 
errors in the admission of evidence can be cured, while 
others will wreak irrepurable damage. Even though counsel 
for the appellant below did not object to the admission of 
the photographs in question, as qualified, Rule 52(b) of the 
Federel Rules of Civil Procedure preserves the appellants 
right to an appeal pased on that alleged error. 
Iitr 

The admission of evidence lies within the sound dis- 
eretion of the Court, which decisions will ve disturbed only 
for an abuse of that discretion.. Due to the oircumstances 
of this case and the possibly unduly prejudicia2 nature of 


the photographs in question, manifest justice was® not served 
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by the District Court's exercise of its discretion. The 
stated grounds for the admission of the photographs were 
a ruse, which the District Court should not have allowed 
to have been perpetrated upon it. Since the point at 
which evidence should be excluded as prejudicial is not 
fixed, the Court's prime consideration should be a just 
result in the particular case. Again, the determinative 
question on appeal is the effect the evidence reasonably may 
have had upon the minds of the jury. There need be no cause 
for reluctance in labeling the decision of the District 
Court under the circumstances of this case, an abuse of dis- 


eretion. 


I 
The photographs in this case Government's Exhibits 
three and four) are an excellent example of leaving someone 
not enough in the dark. This results in a false sense of 
enlightenment which the record of the trial shows is not 
warranted. The record here is replete with inconsistencies, 
of which the most telling are those between the testimony of 


Crawford, the informer, and Officer Joy, the police under- 


cover agent. What was Crawford wearing? Where did Joy 


park the car? Were there any lights on in the house? Did 
the person making the alleged sale ever turn away from the 


window? Crawford could not even positively say whether the 
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room he looked into was & living room or & kitchen. (J.4. 7) 
Furthermore, his testimony was subjected to such heavy in- 
peachment, 1/ (J.A.2/, U2) and it is submitted that it was 
not overly convincing testimony in the first place, that it 
is contended Crawford's testimony did not lend much force to 
the prosecution's case. 

Officer Joy testified and reiterated that there was suf- 
ficient light emanating from the two nearby streetilamps to 
illuminate the face in the window of 1223 C Street, S.E., so 
that he could identify the defendant as the same person whose 
features he had seen in the window on November 15. (J.A.//S76) « 
However, the myriad discrepancies and inconsistencies referred 
to above and in the Statement of the Case give reason to sus- 
pect that the Government's case, based on the testimony of 
Crawford and Joy alone, would have rested in a tenuous posi- 
tion. Without questioning Officer Joy's veracity, it is in- 
cumbent upon us to recognize that the variances in the state- 


ments of facts, coupled with the gross errors in his judgment 


1/ It was disclosed at trial that Crawford until very recently 


had been an admitted drug addict, that he had a previous eri- 
minal record which included one conviction for possession of 
narcotics paraphernalia, that in 1949 he had been found of 
unsound mind, that he was @ paid informer who, although he was 
quite irregularly employed, had managed to keep an apartment 


and also it must be assumed, to keep himself fed. 
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of distances in the dim light of just past midnight, as was 
pointed out by Savage's testimony. The most striking vas 
protestation 

his / that the back yard was hardly more than twenty 
feet long, when it actually measured sixty-eight tact: 
(3.a./423 ). The Officer's testimony gains its strength 
from the photographs, which tend to corroborate the contention 
that he could see, clearly enough to positively identity, a 
dark face in an unlighted window some 103 feet (J.A.2% ) 
away from where he sat. 2/ Thus his testimony Ledomea more 
than just support for that of Crawford, but in aaa of itself 
corroborated primary testimony. The appellant contends that 
the officer could not have seen well enough to nake a positive 
identification and that it was the photographs in question 
which made his testimony convincing. 

Inconsistencies in testimony at trial may aot be unusual, 
and it may well be within the province of the jury when weigh- 
ing all the testimony and evidence to accept or reject it as 


they wish. However, the inconsistencies which would cause a 


judge to remark about them in calling the attorney's to the 


bench must be rather substantial; (J.A./& ) and in the face 


2/ The photographs in question were taken on the night of the 
first day of the trial, when the ground was severed with snow, 
and with more than ample artificial lighting. (J.AD425) « The 
alleged occurance took place just after midnight on the night 
of November 14-15, which according to the U.S. Weatherbureau 


was ea dark night. 
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of this action om the part of the judge, it would seen in 
itself inconsistent, and the appellant claims it was unduly 
prejudicial, for the Court to admit into evidence photo- 
graphs which would tend to render all consideration of the 
inconsistencies nugatory. 

Granted, under our adversary system, the odject is to 
present one‘s case in Court strongly enough to d@feat the 
other side. But when un accused's substantial rights, and 
ultimately her liberty, are ut stake, close watch should be 
kept on the prosecution that they do not wreak a gross in- 
justice while keeping within the technical framework of our 
systen. 

The fact that there was a hung jury until the Allen 
charge was given speaks for the appellant's contention of 
the error in admitting the photographs. It is certainly not 
stretching the imagination too far to imagine those jurors 
who had dissented from conviction originally reconsidering 
and saying to themselves "Not only do my fellow jurors 


argue for guilt, but looking at these photographs, it does 


seem possible that officer Joy could see well enough to i- 


dentify the girl, and although I don't trust that informer, 
the photographs imply that the policy Officer was telling the 
truth, so maybe she is guilty after all.” 

What then are the criteria to be applied by the @ppellate 


Court in determining whether the admission of the photographs 
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were unduly prejudicial under the circumstances of the parti- 
cular case? In Echert v. United States, 188 F. 2d 336, 26 
A.L.R. 2a 752, the Court says: 

",.. in determining whether an error of the trial 

Court in the admission of . . . evidence ina criminal 

trial affects the substantial rights of the defendant 

and is therefore prejudicial, the test to be applied 

by an Appellate Court is what effect the error had 


or reasonably may have had upon the jury's decision 


and the Appellate Court may not reach the conclusion 


that the error was harmless because the Court thinks 


the defendant was guilty." 
It 
Generally and technically speaking, the rules 
governing the admission of photographs in evidence are none 
too stringent. Normally the determination, meade by the trial 
Court, should be guided by whether the photographs ere suf- 
ficiently verified as a proper representation of tlie scene 
they purport to represent, and whether they are practically 
instructive. Rice v. United States, 85 U.S. App. D.C. 404, 
179 F. 2a 26; 32 C.J.S. Evidence § 716. Phutogrephs should 
be excluded where they would tend to mislead rather than aid 
the jury, or where they would tend to unduly euphasize the 
evidence of one of the parties. Lutz v. Allegheny County, 
327 Pa. 587, 195 Atl. 1; Marderff v. State, 196 So. 625; 
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Kirsch v. Ford, 170 Md. 90, 183 Atl. 240; 32 C.J3.S. Evidenco 
g 709. 

The particular photographs in question, Government's 
Exhibits three and four may have been practically instructive 
for the purpose for which they were received in evidence; 
but certainly not more so than daytime photographs or & 
sealed drawing would have been- With lighting conditions as 
important a factor as they were in this case, and due to the 
Courts concern that the photographs contained "... too much 
detail to be truly representative, I think, of lighting con- 
ditions as they would be at nine otclock at night in spite of 
the snow ..." (J.A25 ), it would seem propitious for the 
Court to have excluded these photographs. To paraphrase the 
"best evidence” rule, perhaps the basis for exclusion could 
have been made the "lease pre judicial evidence" rule. 

In a criminal appeal, the record of the proceedings in 
the trial Court will not be interpreted to show error, if 
it is susceptible to a reasonable interpretation to the con- 
trary. State v. Durein, 70 Kan. 1, 78 Pp. 152, 80 P. 987, 15 


L-R.A. (N-S.) 908, aff'd in 208 U.S. 613, 28 S. Ct. 567, 52 


L. ed. 645; 3 Am. Ju®. Appeal and Error 8 956. However, this 


presumption must cease to prevail in the face of error dis- 
closed by the record. "... Where the evidence is in conflict, 
and there is .. . prejudicial testimony in the record, the 


conviction cannot be upheld on the assumptiom that the jury 
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acted upon the competent evidence only." People + Rogers, 
348 Ill. 322, 180 N.E. 856, 82 A.L.R. 1124; 3 Am. yur. id. 

The appellant contends that the overall tendency of 
these particular photographs to "mislead rather than aid the 
Sury" and to "unduly emphasize the evidence of one! of the 
parties" was not cured by the Cort's cautionary instruction 
prior to showing the photographs to the jury. (3.a. 25— ts 

Our own Municipal Court of Appeals has said, in Penwell 
v. D.C., 31 A. 24 891, "Every error in the admission of evi- 
dence cannot be cured, for some evidence by its very. nature 
will leave a lasting impression on the minds of the juror ..." 
See also, Middleton v. United States, 49 F. 2a 538; Holt v. 
United States, 94 F. 2d 90. Furthermore, it is the reiterated 
principle that if serious doubts are raised (by the record), 
they must be resolved in favor of the appellant (defendant). 
Id. | 

Notwithstanding the instruction, the appellant still 
maintains that the admission of the photographs in evidence 
was error. The fact that counsel for the appellant pelow did 
not object to the admission accompanied by the limiting and 
cautionary instruction does not affect the availability of 
this error as a basis for appeal. Rule 52 (d) of the Federal 
Rules of Criminal Procedure, reciting that an error which 


affects the substantial rights of a defendant maybe noticed 


although it was not brought to the attention of the trial 6ourt, 
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has been held by this Court to be applicable to errors in 
the admission of evidence. Taylor v. United States, 95 
U.S. App. D.C. 373, 222 F. 2a 398. 
Iit 
% is conceded that it is overwhelmingly stated that 
the question of the admissibility of photographic evidence, 
as with all other evidence, is within the judicial discretion 
of the trial Court, and such decisions will not ordinarily be 
@isturbed unless there has been a marked abuse of that dis- 


cretion. Washington Coca-Cola Bottling Works v. Kelly, 40 
A. 2a 85.; Hodge v. United States, 75 U.S. App. D.C. 332, 


126 F. 2d 849.; Neufield v. United States, 73 App. D.C. 174, 


118 F. 24 375. In its decisions, the Appellate Court must 
presume "of course, that the trial judge would continue to 
exercise a modicum of sound judicial descretion and exclude 
any picture that ... had little evidential value, admitting 
only those which would be of significant assistance to the 
jury in its deliberations as to the guilt or innosence of 
the defendant and which were not unduly prejudicial.» 

®Phe fact that the photographs may have some probative 
force is not always completely determinative of its admissi- 
bility. There are cases where the logical relevance of such 
an exhibit will unquestionably be overwhelmed by its inherent- 
ly prejudicial qualities which will impair the defendant's 


right to a fair and impartial trial. When undoubtedly the 
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minute peg of relevancy will be entirely obscurred by the 
quantity of dirty linen hung upon it, fair play directs the 
exclusion of the exhibit. Whether evidence is admissible 
depends upon a composite of factors, and its relevance may 
on occasion be overbalanced by more weighty considerations 
militating for exclusion." State v. Bucanis, 26 ee 45, 
138 A. 2d 739, 73 A.L.R. 2d 760, 766, cert. den., 357 U.S. 
910, 78 S. Ct. 1157, 2 L. ed. 2a 1160. 

"A legal discretion is one to be exercised in: conformity 
with the spirit of the law and in a manner to nabaiens and not 
to defeat the end of substantial justice." Redwine v. 


Fitzhugh, 78 Wyo. 407, 329 P. 2d 257, 72 A.L.R. 2a 664, 667. 


With such a background of conflicting testimony and the judge's 


comment to the defense attorney at trial that the situation 
was rather confused and that he (the attorney) ought to point 
this up, it would seem rather incongruous to admit such a 
photograph in evidence solely on the pretext of rebutting 

the sense of distances established by Savage's sketch. 

The prosecution proffered these photographs on the pre- 
text of rebutting the defense's establishment of distances, 
relative positions of Officer's car, street lights and windows. 
A cursory examination of them, especially Exhibit Number three 
(the face on shot), will show that they are écaty anrerior 
for that purpose and thus of extremely tenuous probative 


value for the purpose for which they were admitted in evi- 
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dence. The most accurate rebuttal would have been a plan 
drawn to scale, or if the prosecution wanted to use photo- 
graphs because the foreshortening effect would help their 
case, they could have used daytime photographs, not these 
brightly illuminated nighttime specimens. We submit that 
had the prosecution sought to have the photographs admitted 
for the purpose of showing visibility, they would have been 
summarily rejected. However, the photographs were admitted, 
and we now contend that it was an abuse of discretion to 
do so, under the circumstances of this case. 

True, it may be that evidence may be admitted for a 
limited purpose, if it qualifies for that purpose and @ 
limiting instruction given the jury on that evidence, yet 
the story is not pure black and white. Especially when 
dealing with evidence proffered for a limited purpose only, 
there are myriad shades of grey. Which to admit is a matter 
of judicial discretion. In making the decision a judge should 
remember that human beings cannot draw blinds across their 
minds so that they can consider one exhibit for one purpose 
only and then absolutely erase it from their minds when con- 
sidering the rest of the case. If this can be done to any 
extent by a human mind, perhaps it can pe done by the trained 
critical and analytical minds which sit on the pench, but it 


is unreasonable'to expect the same of a layman sitting in 


the jury box. (a) Where is the line to be drawn on the 
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question of admissibility? (b) And once the delineation has 
been made, at what point may the Appellate Court, in its 
wisdom, step in and declare it error? 

(a) "The distinction when translated into < nets is 
difficult of ascertainment and it is more difficult to mark 
with precision, the limit or confines, or draw a line beyond 
which the Court may mot go in the admission of this particular 
class of evidence. If the introduction of the /evidence/ 
would . . . tend to generate surprise, or undue prejudice 
disproportionate to the usefulness of the eviaenes, it should 
not be admitted." Brigham Young University v. Lillywhite, 
118 F. 2d 836, 137 A.L.R. 598, cert. den., 314 U.S. 638, 

62 S. Ct. 73, 86 L. ed. 512. The prime consideration in 


the exercise of judicial discretion was pointed out by Mr. 


Chief Justice Hughes, in Burns v. United States, 287 U.S. 


216, 53 S. Ct. 154, 77 L. ed. 266. "It takes account of 
the law and the particular circumstances of the case and is 
directed . .. toa just result." 

The test to be applied by an Appellate Court in deter- 
mining whether the trial Court erred in admitting evidence 
in a criminal trial and whether such was reversable error, 
is effect upon the “substantial rights" of the adouseds 
Echert v. United States, 188 F. 2d 336, 26 A.L.R. 2d 752. 
The question posed to the Appellate Court is "... what 


effect the error had or reasonably may be taken to have had 
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upon the jury’s decision. The crucial thing is the impact 


of the thing done wrong on the minds of other men, not on 


one's own fas a member of the Appellate bench/, in the total 


setting". Kotteakos v. United States, 328 U.S. 750, 66 

S. Ct. 1239, 90 L. ed. 1557. Furthermore, when determining 
whether the trial Court has abused its discretion in the 
admission of evidence, "the problem is not whether the 
Appellate Court would have exercised judicial discretion to 
the same end as did the trial Court, but whether that Court 
went beyond its fair discretion." Best v. Yerkes, 247 Iowa 
800, 77 N.W. 2d 23, 60 A.L.R. 2d 1354. 

We would remind the Court that to label a ruling of the 
trial court as an abuse of discretion is not to stigmatize 
nor ostrasize the judge so ruling. This has been reiterated 
by several Courts. 

"Abuse of discretion does not necessarily imply a 

dishonest motive or act; it is not ordinarily a term 

of reproach.” Best v. Yerkes, Id. 

"The term abuse of discretion does not mean any re- 

flection upon the presiding judge, and does not carry 

with it an implication of conduct deserving censure, 
but is strictly a legal term indicating that the 

Appellate Court is of the opinion that under the cir- 

cumstances the trial judge committed error of law in 


the exercise of discretion." Redwine v. Fitzhugh, supra. 


24 


CONCLUSION 
Wherefore, it is respectfully submitted that the 
District Court committed reversible error in admitting 


the photograph's submitted by the government in evidence, 


and that the judgment below should be reversed and remanded 


to the District Court for a new trial. 


Respectfully submitted, 


Howard J. Schellenberg, Jr. 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C.: 

Attorney for the Appellant 
(Appointed by this’ Court) 


Cuameses QF JUDE 3.07ELON 


BRIEF FOR APPELLEE 


United States Court of Appeals 


\ 
FOR THE DISTRICT OF COLUMBIA 


No. 16341 
Jean M. ASHTON, APPELLANT 
Vv. ! 


Unrrep States oF AMERICA, APPELLED 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRIOT OF COLUMBIA 


DAVID C. ACHESON, 
| United States Attorney. 


Assistant United States Attorneys. 
eee emo 
United States Court of Appeals 
For the | 
District of Columbia | Cireuit 
SEP - 1 1961 
Soul Ly sleuth 


CLERK 


QUESTION PRESENTED 

In the opinion of the appellee, the following question is 
presented : 

Whether photographs of the scene, taken under different 
lighting conditions, were properly admitted, without objection, 
to aid the jury to know the location of the witness during 
his observations and of objects at the scene, when the court 
specifically instructed the jury as to their limited significance? 


(09) 


Counterstatement of the Case. 
Statutes and Rule Involved. 


Argument: 


The photographs of the scene of the crime were properly admitted 
for the limited purpose of showing location of objects and posi- 
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COUNTEERSTATEMENT OF THE CASE 
This is a direct appeal from a conviction for violation of 
the narcotic laws (J.A. 30). By an indictment filed Decem- 
ber 22, 1960 appellant was charged in three counts with viola- 


tion of Title 26 U.S.C. §§ 47052 and 4704a and Title 21 USC. 
§ 174 (J.A.1). By judgment and commitment filed March 17, 
1961 appellant was sentenced to eight years imprisonment 
(J.A. 29). Notice of Appeal was filed on March 27, 1961. 
The single incident surrounding appellant’s conviction 
occurred on November 15, 1960 sometime after midnight at 
1223 C Street SE., in the District of Columbia (J.A. 4, 18). 
Thomas S. Crawford, a Special Employee of the Narcotics 
Squad of the Metropolitan Police Department met with Officer 
Raymond Thomas Joy on the night in question and after Joy 
searched Crawford and determined that he possessed no 
narcotics, the two men drove to the rear of appellant’s home 
(J.A. 4, 10). Crawford then left the automobile and ap- 
proached the back of the house (J.A. 4). Officer Joy remained 
in the car to observe (J-A. 13). Crawford succeeded in gain- 
ing the attention of appellant who came to an upstairs window. 
On directions from Crawford, the appellant came to a down- 
Stairs window where Crawford negotiated the sale of ten 
(1); 


2 


capsules of narcotics for the $15.00 furnished him by Officer 
Joy. After the sale Crawford walked a short distance away 
and was picked up by Officer Joy. (J.A.5.) 

Officer Joy identified appellant as the person in the window 
(J-A. 10) and testified to his observations of this transaction. 
(J.A. 11-12). He estimated the distance Detween him and the 
rear window of the house+through which the transaction oc- 
curred to be between 75 and 90 feet (J.A. 15). The Officer 
further testified the lighting conditions were sufficient for him 
to identify the appellant (J.A. 11, 15). Two photographs of 
the street and rear of appellant’s house (J.A. 17) were intro- 
duced intoevidenee without-objection (J.A. 25). In allowing 
the photographs to be exhibited tothe jury the Court cautioned 
them: 

I want to emphasize that these two photographs, Gov- 
ermnment’s Exhibits 3-and4-which were taken last night 
at nine o'clock, are shown +o you solely for the purpose 
of representing the position of the street lights, the win- 
dows, the location of the car.and.so on. They are not 
indicative of the lighting conditions that existed.on the 


night-of November 15 because, as the -witness-has testi- 
fied, these photographs were taken with flash bulbs and 
obviously that puts more light in the picture than was 
aetually in the seene at the time the picture was 
taken.” (J.A. 25). 


STATUTYS AND RULE INVOLVED 


Title 21 US.C. § 174 provides: 

Same: penalty: evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
the United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be im- 
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prisoned not Jess than “fve er-#nere than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code of 
1954), the offender shall be imprisoned not less than ten 
or more than forty years and, in addition, may be fined 
not more than $20,000. 

Whenever on trial for a violation of this subsection 
thedefendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (Asamended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 

Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 


stamped package or ge the original stamped 
; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 
Title 26 U.S.C. § 4705(a)—General requirement provides: 
It shall be unlawful for any person to sell, barter, ex- 
change, or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article is 
sold, bartered, exchanged, or given, on a form to be is- 
sued in blank for that purpose by the Secretary or his 
delegate. 
Rule 52(b), F.R. Crim. P.—provides: 
(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 
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SUMMARY OF ARGUMENT 


The introduction, without objection, of the two photographs 
for the limited purpose of aiding the jury to know the location 
of various objects and the position of the witness during his 
observations was a matter of discretion for the trial court. 
Such introduction of evidence was not error in any way and 

requiring notice by this Court 
Any possibility of undue 
of illumination be- 


ABGUMENT 


The photographs of the scene of the crime were properly 
admitted for the limited purpose of showing location of 
objects and position of the witness 
‘Appellant seeks to convince this Court there was reversible 

exror in her conviction under the narcotic laws noticible by 

this Court as unassigned error under 
of 


single contention is directed to 
regarding her i tification. Such question of credibility was 
for the jury. Wigfall v. United States, 97 US. App. D.C. 252, 
asserts the instruction of 
the photo- 


graphs (J-A. 25), 

missible aspects. 

Appellant conceded, 
evidence would not be a bar” 
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The photographs in question were admitted with the specific 
acquiescence of appellant’s trial counsel for the sole purpose of 
depicting the position of street lamps and items described by 
Officer Joy, as well as his location when he saw appellant. 
They were not admitted to show lighting conditions at the 
time of the offense. The jury was clearly instructed as to the 
limitation imposed upon the significance of the exhibits (J.A. 
24-25). 

Photographs of the scene of a-crime may be admitted into 
evidence in the discretion of the trial court. 2 Wharton’s 
Criminal Evidence, 12 ed., 650 et seq., § 686; McCormick on 
Evidence, 387, § 181. See also Morton v. United States, 79 US. 
App. D.C. 329, 147 F. 2d 28, cert. denied, 324 US. 875 (1945). 
In circumstances similar to the instant case the 5th Circuit has 
recently held in Tucker v. United States, 279 F. 2d 62 (5th 
Cir. 1960) that photographs taken of the scene of a raid during 
the next day were admissible to show what the officers saw at 
the time of the raid the preceeding night. Unlike the mstant 
case, however, the photographs were introduced over objection. 
Thus the fact that in the instant case the lighting conditions 
were concededly not represented by the photographs does not 
render them inadmissible. 

The sufficiency of the Limiting instruction by the court to 
the effect that the photographs were admitted “solely for the 
purpose of representing the position of the street lights, the 
windows, the location of the car and so on” is beyond ques- 
tion. In Beard v. United States, 65 App. D.C. 231, 235-6, 82 
F. 2d 837, 841-2 (1936), cert. denied, 298 U.S. 655, this Court 
held that evidence of wire tapped phone conversations, where 
the voices could not be identified as belonging to any of the 
defendants, was still admissible to show the character of the 
place as a gambling premise. In that case the court instructed 
the jury it must still find actual participation by each de- 
fendant. On review this Court held such instruction to be 
sufficient to confine the evidence of the phone conversations 
to the particular purpose for which it was admitted. Since 
the law is that the jury is presumed to follow the instructions 
of the trial court, Hall v. United States, 84 U.S. App. D.C. 209, 
211, 171 F. 2d 347, 349 (1948), it must be presumed in the 
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instant case that the jury’s consideration of the photographs 
in question was limited “solely” to the “position of the street 
lights, the windows, the location of the car and so on”. There- 
fore, despite the belated protestations of appellant that his 
conviction is tainted with unassigned “plain error,” it is nescap- 
able the introduction of the photographs in evidence was in 
no way error, but was 2 proper exercise of discretion. 


comcLusioms 
Wherefore; it is respectfully submitted the instant appeal 
be dismissed or in the alternative the judgment of the District 
Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Crazies T. Duncan, 
Harow H. Trros, Jr., 
Franx Q. NEBSEKER, 
Assistant United States Attorneys. 


